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EDITORIAL NOTES. 


The contest for the Presidency seems to have been settled by a 
close vote, and will give rise again to the question why it is not 
determined, both by law and practice, under an actual popular vote 
instead of by the election of electors. When our Government was 
founded it seemed wise to the able men who were experimenting with 
an entirely new form of democracy to have persons selected by the 
people who would then meet and choose a President. The time 
seems to have passed when such a course should be continued. The 
States, one by one, have given up their somewhat similar scheme 
of electing United States Senators by first choosing members of 
the Legislature and then having them select the Senators. The next 
proper step is to abolish the electoral system altogether, and make 
the foundation of Presidential selection a majority, or, as it is more 
likely to happen, a plurality vote of the voters themselves. 


There were several days of great tension in the minds of citizens 
during at least the three days following the November election. It is 
gratifying that the tension did not last longer and that the result is 
likely to be acquiesced in without recourse to litigation or slow 
recount, although at the present writing it is not quite clear what 
may be done in these directions. The closeness of the electoral vote 
and the very large majorities given in most of the Eastern States 
to the opposing candidate to President Wilson should serve to make 
the Administration during the next four years keep its ear a little 
closer to the popular will and the National conscience. Without 
question there have been administrative faults which have been dis- 
pleasing to good men of all parties, one prominent instance being the 
uncertainty of the Administration’s attitude on various important 
National and international questions, and another the conceded weak- 
ness of the President’s Cabinet. From the first the Cabinet has been 
made up of materials far from strong, and with some members 
decidedly unpopular because inept. Perhaps it is too much to hope 
that a stronger Cabinet should now be formed, but it ought to be. 
The lessons to be learned from the election are numerous enough, and 
it is to be hoped they will be learned, both in the White House and 
in Congress, and in the meantime it is a gratifying circumstance 
that the business of the country is not likely to be disarranged because 
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of the result of the election, although it is certainly to be expected, 
that when the cruel and uncalled-for European War is over, there 
must be readjustments, which will decidedly affect present business 
conditions in this country. For this there ought to be some prepara- 
tion, just as there should be a pronounced advance in the preparatory 
movement, which has hitherto been so weak, toward preserving 
= existence of our Nation-against any possible attacks by a foreign 
oe. 


Another Vice-Chancellor comes to the front and the appoint- 
ment, which was made on November 3, by Chancellor Walker, is 
everywhere spoken of in terms of approval. Mr. Merritt Lane, of 
Jersey City, who is now the Vice-Chancellor succeeding the late 
Vice-Chancellor Howell, has been extremely successful at the Bar 
since his admission at the February Term, 1902, and, although he 
has specialized much in Equity, an examination of the important 
cases handled by him before the Supreme Court and the Court of 
Errors and Appeals indicates that, on a variety of lines, he has 
been a most successful lawyer. The new Vice-Chancellor is only 
thirty-five years of age, being probably the youngest attorney to 
have held this important office since the creation of Vice-Chancellor- 
ships in this State. He was born at Jersey City, January 2, 1881, and, 
after graduation from the High School of that place, he attended 
the New York Law School. He is said to have represented nearly 
every municipality in Hudson County as special counsel in important 
litigations during the past decade. He has figured particularly in 
suits involving taxation. He was associated with former Governor 
John W. Griggs as counsel for the policyholders of the Prudential 
Insurance Company when it was changed from a stock company 
to a mutual concern. In politics Mr. Lane is a Republican. We 
extend to him our best and heartiest wishes for a successful and 
even notable career, as the successor of a distinguished line of Vice- 
Chancellors who have passed away, the memory of whom is most 
fragrant. The Vice-Chancellor was sworn into office November 9th 
by the Chancellor, at Trenton, and it is stated he will soon remove 
to Newark. 


One of the results of the recent election was to add a sufficient 
number of States to the Prohibition side of the liquor question to 
make just one-half of the States in the Union prohibitory States. As 
in the case of Woman Suffrage, the reform is surely creeping along, 
and while just when it will strike New Jersey no living man can tell, 
it will probably be at a time quite distant. The members of the 
Assembly from Hudson and Essex counties control the situation, 
and there is no evidence that any considerable number of these 
members, now or soon to be elected, are likely to be of the kind that 
will go against the wishes of the brewers. The enormous waste of 
the liquor traffic, the impoverishment that it causes to families 
and the deadening effect it has upon the morals of every community 
where liquor is sold, ought to be sufficient arguments why the open 
saloon and whiskey shops should be relegated to the past. When 
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the time comes that New Jersey has no saloons it will be a matter 
of wonder, say to the next generation, how it happened that they 
were ever permitted to exist. In this connection we have observed 
with peculiar interest that a large number of native Indian women 
of California registered for the first time for the last election, and, 
in doing so, stated that they did not care “whether Wilson or Hughes 
or John Doe occupied the White House, but they did want California 
to go dry, as liquor was a curse to the men of their tribe.” An 
interesting account of this registration with illustrations appeared 
in the Newark “Evening News” of October 28. 


A case just decided by Judge David in the Elizabeth District 
Court, the opinion in which is given elsewhere, would seem to illus- 
trate the loose way in which much municipal business is carried 
on. In 1896 a tax was levied on certain real estate in the City 
of Elizabeth. In 1900, at a tax sale, the property was sold, and, 
under the charter and in default of bidders, was struck off to the 
city for the term of fifty years. The property was several times 
transferred, the last time in the early part of the present year. The 
last purchaser paid the tax of 1896 (on finding that it had never been 
paid), and brought suit under the covenants in his deed for the 
amount paid against his grantor. The defendant claimed on the 
trial that, inasmuch as the city had not carried out the provisions 
of the charter relative to issuing to the purchaser at the tax sale a 
certificate of sale and filing it, the tax ceased to be a lien at the 
expiration of the four years prescribed by the charter as the period 
during which the tax should remain a lien; and that the duty of 
issuing and filing a certificate of sale was just as necessary when 
the property was automatically struck off to the city as when pur- 
chased by a third party. The Judge upheld this contention and gave 
judgment for the defendant. It now appears that for years the 
city has been acting on the assumption that it was not necessary 
to issue to itself a certificate of sale when property was automatic- 
ally struck off to it at the tax sale, and it is said it may lose thous- 
ands of dollars by its failure to follow the directions in its own 
charter. 





THE ESTABLISHMENT OF UNIFORMITY IN DETERMINING PUNISHMENTS 
IN DIFFERENT COURTS AND DIFFERENT JURISDICTIONS. 


[Address before the American Association of Clinical Spiastontage. 98 the Session of the American Prison 


Congress at Buffalo, October 11, 1916, by Judge Harry V. Osborne, of Newark, N. J.] 


There is little use in developing elaborate theories of criminal 
causation, of pondering the relative claims of the anthropologist or 
the sociologists, of weighing the comparative influence of heredity, or 
economic conditions, or of considering the mental, moral or physical 
state of the offender unless we find an adequate remedy for the dis- 
order and, having found it, apply it with intelligence. There is small 
benefit to be derived from the intricate and expensive systems of police 
investigations, Court examinations and judicial procedure unless, 
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having determined upon a method of suppression and correction, it 
is administered not only wisely but equitably. 

Crime, broadly speaking, is the anti-social act of isolated mem- 
bers of the community and punishment is the social reaction against 
crime. Under the term punishment we ordinarily group all of the 
agencies which society commonly employs in its effort to protect itself 
from the acts of its recalcitrant members, from the death penalty in 
capital cases to the paternalistic efforts of those extreme penologists 
who consider crime in its every aspect as a disease and would treat it 
as such. 

But whatever theory of crime and punishment one holds it must 
be apparent that the punishment should be administered with the 
same celerity, certainty and uniformity as characterizes the adminis- 
tration of the law up to that point. As the primary purpose of pun- 
ishment is to prevent a repetition of crime the failure to understand- 
ingly apply it necessarily indicates a failure of the remedy to accom- 
plish its purpose. 

I have no doubt that the weakest point in the whole range of our 
correctional system is in the administration of the punishment, in 
other words, in the application of the social remedy. 

In order to appreciate more fully the importance of this aspect of 
the matter, let me direct your attention for a moment to the agencies 
society has had constituted for its protection; to that great army of 
police which seems to be necessary to maintain peace and order and 
protect the many from the unruly few; to the vast number of police 
magistrates and minor officials necessary to conduct the preliminary 
investigations ; to the number of grand juries with their officers and 
attendants; then to the jails and houses of detention with their jailors 
and underkeepers, and lastly to the trial Courts with their vast ma- 
chinery of petty jurors, clerks, process servers, detectives, Court off- 
cers and Judges. 

The individual who is not able to maintain that standard of con- 
duct prescribed by society sifts through this cordon of police, magis- 
trates, grand and petit juries to the Judge for sentence. All this, run- 
ning into thousands upon thousands of dollars and employing in the 
aggregate an untold number of men throughout the length and 
breadth of the land, to determine the simple fact of the commission of 
the crime and identity of the criminal. All this, merely to bring the 
offender to the bar of justice. And once there, observe again the elab- 
orate processes which society has evolved to prevent a repetition of 
the crime and to deter others. Jails, penitentaries, prisons and re- 
formatories; probation and pdrole officers, parole and pardon boards, 
involving the investment of an enormous capital and engaging the 
attention of an immense number of men and women. 

Picture it as a great social hopper or funnel into which are con- 
stantly being drawn those unfortunate members of society who, for 
one reason or another, have violated the law. Their guilt having 
been judicially determined they appear before the Judge for the impo- 
sition of such penalty, within the limits of the law as he may pre- 
scribe. Upon him now rests the final responsibility. How important 
his decision; what infinite care should be exercised by him that the 
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punishment shall be accurately adjusted to the crime and to the needs 
of the prisoner. The consequences are momentous. The prisoner 
may have, probably has, a family dependent upon him for support; 
consider what it means to them. He may be a man of good purpose 
and high ideals, subjected to too great a temptation ; he may be youth- 
ful and led astray by vicious companions; he may be a first offender, 
or perhaps a victim of circumstances; possibly he is mentally irre- 
sponsible, or depraved, or vicious or an old offender. Each case pre- 
sents a separate field of study, in no two are the circumstances ex- 
actly alike, and each must be handled as a distinct social problem and 
with a realization on the part of the Judge of the importance of his 
decision. Failure at this point means failure of the whole elaborate 
system society has built up at such trouble and expense for its pro- 
tection. 

Punishment, in order to satisfy public opinion, should be as nearly 
uniform as the circumstances of the case permit. Justice must in fact 
be just, and to this end the Judge must apply himself. The prisoner 
and the public should be made to understand that in determining pun- 
ishments the judgment of the Court is adapted to each individual case; 
that it is beneficial, upright and impartial. 

When other offenders or the public see that A is released on a 
suspended sentence or is placed on probation upon a conviction for 
assault and battery, while B, for the same offense, is sent to prison 
for a term of years, they cannot understand why these distinctions 
are made. They still think, unconsciously, of the old idea of a given 
punishment for a given crime. They do not realize that the Judge, in 
determining sentence, has been at great pains to take into considera- 
tion every possible factor bearing upon the offender, as well as the 
consideration of the offense itself. His age, his previous record, his 
environment, all are or should be considered. What would be refor- 
matory punishment for one might not be adapted to the case of an- 
other. These things society should be made to understand. 

That this desirable uniformity of judgment is difficult to accom- 
plish I am well aware. Its necessity and its difficulty should impel us 
to strive the harder for its accomplishment. 

The whole solution of the matter, however, does not lie in the 
hands of the Judge, for the law generally fixes a maximum penalty 
beyond which the Judge cannot go, and in capital cases indicates 
definitely the punishment, some jurisdictions permitting the jury to 
modify the extreme penalty, in which case the Judge has no discretion. 

Except for the most serious offenses the law now usually makes no 
attempt to settle in advance the precise degree of punishment to be 
imposed. At one time such was the case and there was a well defined 
group of penologists who advocated a fixed penalty for every crime 
upon the theory that every wrongdoer, being presumably in full pos- 
session of his faculties and exercising free control over his will, made 
a deliberate choice when he violated the law and he should therefore 
be required to pay the exact penalty fixed by the law. This system of 
determining the punishment on the basis of the offense rather than in 
view of the responsibility of the offender undoubtedly has its advant- 
ages. It is precise and uniform and relieves the sentence of that un- 
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I do not view the situation in an altogether pessimistic light. It 
is gratifying to note the increasingly large number of Judges who are 
making an intensive study of this most interesting and absorbing sub- 
ject. We are much indebted to the valuable research work that is 
being done by scientific investigators and without which it would be 
impossible for the Courts or the administrators of correctional and 
penal institutions to attain that degree of efficiency for which we are 
striving. With science doing so much there is small reason for the 
failure of the Courts taking advantage of the results of these efforts. 
It is by these efforts, stimulating public and professional interest, 
that the wonderful results now being accomplished in some jurisdic- 
tions are possible. 





NAPIER v. D., L. & W. R- R. CO.; STATE v. SAME. 


(N. J. Supreme Court, Essex Circuit, Sept. 23, 1916). 
Railroad Passes to State Officiale—President of Board of Fish and Game Commissioners— 
Unconstitutional Legislation. 

Case of Ernest Napier, Plaintiff, against The Delaware, Lacka- 
wanna & Western Railroad Company, Defendant. Also case of the 
State of New Jersey against Same. 

Mr. John W. Wescott, Attorney-General, for Plaintiffs. 

Mr. Walter J. Larrabee for Defendant. 

The two above entitled cases were submitted for trial without a 


jury before Frederic Adams, a Circuit Court Judge, sitting at Newark, 
Essex County, both parties expressly reserving the right of appeal. 
Certain matters hereinafter recited and found appear from an agreed 
statement of facts on file in each case. 


I. Frnpines or Fact. 


ADAMS, J.: Ernest Napier, the plaintiff in one case, is, and 
was on May twenty-second, 1916, a member and President of the 
Board of Fish and Game Commissioners of the State of New Jersey, 
and on that day, at the East Orange station of the defendant com- 
pany, boarded a westbound train of said company for the purpose 
of traveling over said railroad to Hackettstown, in the County of 
Warren. This train was operated over the right of way of the 
Morris & Essex Railroad Company, by its lessee, the defendant, and 
was scheduled to run over said right of way to Hackettstown and to 
stop there for the discharge of passengers. It was a part of the 
official duty of Mr. Napier, as a member and President of the Board 
of Fish and Game Commissioners, to inspect a fish hatchery, owned 
by the State of New Jersey and operated by said board, at Hacketts- 
town, and he took the train above mentioned in order to make a 
visit of inspection. 

Mr. Napier, after boarding the train, tendered to the conductor 
in charge of it, who was an employé of the defendant company, a 
certificate, admitted to be in regular statutory form (P. L. 1912, p. 
162), under the seal of the State of New Jersey, signed by the Secre- 
tary of State and indorsed by Mr. Napier, bearing the title of the 
office held by Mr. Napier, the date of the issuance of the certificate 
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to him and the date of the expiration of the term of office, from which 
it appeared that Mr. Napier was then a member of the Board of 
Fish and Game Commissioners. The defendant, acting through its 
agent and servant, the conductor of the train, refused to carry Mr. 
Napier free of charge from East Orange to Hackettstown, and 
demanded payment of one dollar and twenty cents, the regular rail- 
road fare for a ride between those points. Mr. Napier refused to 
pay this fare, whereupon, when the train reached the station of said 
company known as the “Orange station,” the conductor, acting under 
general instructions received from the defendant, laid his hands on 
Mr. Napier and ejected him from the train, using no more force 
in so doing than was necessary. 

Out of this occurrence these two actions have arisen against 
the Delaware, Lackawanna & Western Railroad Company, the 
defendant in each case. Mr. Napier, the plaintiff in one of the cases, 
which may be called Case No. 1, asserts, as is apparent from the 
claims made in his agreed statement of facts, that he had a statutory 
right, created both by general and special legislation, to ride free of 
charge on the train and at the time above mentioned, and a statu- 
tory right, created by special legislation, to be paid by the defend- 
ant company one-half of a penalty of one thousand dollars for the 
violation by the defendant company of his right to ride as aforesaid. 
The State of New Jersey, the plaintiff in the other case, which may 
be called Case No. 2, has brought its action of debt, to recover such 
penalty of one thousand dollars, for such violation, one-half of that 
sum to be paid to the State and the other half to Mr. Napier, the 
official whom the defendant company refused to carry. 

In opposition to these claims the railroad company insists, as 
appears from the requests submitted on behalf of the defendant in 
the agreed statement of facts, that the expulsion of Mr. Napier 
from the defendant’s train was a lawful act, because the general 
and special legislation relied on by the plaintiffs to confer upon him 
a right to ride free is unconstitutional, and that the special legisla- 
tion imposing a penalty is unconstitutional. The unconstitutional 
feature of this legislation is said to be that it deprives the defendant 
company, without due process of law, of its property right to collect 
a fare from Mr. Napier, contrary to section one of the Fourteenth 
Amendment of the Constitution of the United States, and takes 
property without just compensation, contrary to paragraph sixteen 
of Article one of the Constitution of the State of New Jersey. The 
defendant does not urge that the fact that it has a charter exempts 
it from general legislation. Nor does it say that the Legislature of 
New Jersey could confer upon no person the right to ride free over 
the defendant’s railroad. On the contrary, the defendant admits that 
certain officials have a statutory right to free transportation. The 
defendant’s allegation is this: That Mr. Napier, as a member of 
the Board of Fish and Game Commissioners, had no such right. 

The facts above found are those agreed upon by the parties and 
appearing in the agreed statement of facts. 
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II. Frnpincs anp CoNCLuSIONS oF Law. 


As to the questions of law involved in these issues, the findings 
and conclusions of the Court are as follows: 

Those statutes only have been considered which bear directly 
on the precise questions raised. 

Several acts of general legislation are to be noticed. 

Section 40 of the revised Railroad Act, in the Revision of 1903, 
(P. L. 1903, pp. 666, 667), reads as follows: “The Governor, 
Chancellor, Vice-Chancellors, Justices of the Supreme Court, Judges 
of the Court of Errors and Appeals, Secretary of State, State Treas- 
urer, State Comptroller, Clerk in Chancery, Clerk of the Supreme 
Court, Adjutant-General, Quartermaster-General, State Librarian, 
State Prison Keeper and State Superintendent of Public Schools, 
while traveling for the purpose of discharging the duties of their 
offices, and the members and officers of both Houses of the Legisla- 
ture of this State, shall pass and repass free of charge on the rail- 
road of any company organized under this Act.” 

The next general statute to be noticed is chapter 100 of the Laws 
of 1910 (P. L. 1910, p. 151). This Act of 1910 amends, in certain 
respects, section 40 of the Railroad Act in the Revision of 1903. In 
form it is an Act to further amend an amendatory Act passed 
in 1909 (P. L. 1909, p. 291). The effect of this Act of 1910 and of 
certain prior amendatory acts, not necessary now to be mentioned, 
was to enlarge the list of officials entitled to free transportation, to 
omit the qualification as to traveling on official duty and to make 
the provision apply to all railroads in the State. Among the officers 
named in this enlarged list, who were not mentioned in section 
40 of the Revision of 1903, or in other general legislation prior to the 
Act of 1910, are members of the Board of Fish and Game Com- 
missioners. 

The enlarged list of favored officials contained in Chapter 100 
of the Laws of 1910 was again enlarged in 1911 and 1914 by Acts 
similar to that of 1910. (1911, Chapter 129, P. L. 1911, p. 185; 1914, 
Chapter 194, P. L. 1914, p. 358). These two Acts of 1911 and 1914 
are in form direct amendments to section 40 of the Railroad Act 
in the Revision of 1903. Each one of these statutes enumerates 
members of the Board of Fish and Game Commissioners among those 
entitled to free transportation. The Act of 1914 provides for the 
issuance by the Secretary of State of such a certificate in card form 
as has been mentioned. This provision as to a certificate was sub- 
stantially a reénactment of Chapter 115 of the Laws of 1912. (P. L. 
1912, p. 162). This Act of 1914 contains also this provision: ‘“Noth- 
ing herein contained shall in any way modify or alter any charter or 
statute obligation already existing imposed upon any railroad to pass 
and repass, free of charge, any officer or employé of this State.” 

Two Acts of special legislation are to be noticed. The earlier 
Act was passed in 1851, and is a supplement to the Act incorporat- 
ing the Morris & Essex Railroad Company. (P. L. 1851, p. 28). 
The fourteenth section of the supplement of 1851 enacts: “That 
the Governor, the Chancellor, the Justices of the Supreme Court and 
the Judges of the Court of Errors, of this State, when traveling for 
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the purpose of discharging the duties of their offices, and the mem- 
bers of both Houses of the Legislature of this State, during their 
annual or other sessions, shall pass and repass over the railroad 
and railroads of said company, in their cars, free of charge.” 

It may be remarked that the brief filed by counsel for the defend- 
ant company admits that this section of the Act of 1851 created an 
obligation binding on the Morris & Esssex Railroad Company and 
now binding on the defendant as its lessee. The language of the 
brief is as follows: “We desire, however, by way of explanation 
of the defendant’s attitude, to say that it has always taken the posi- 
tion, as it still does, that the extent of its obligation to carry State 
officers and employés free of charge is expressed in the supplement 
to its lessor’s act of incorporation, passed in 1851.” This concession 
seems to be founded upon the idea that this Act of 1851 had a con- 
tractual character. 

The following is a further quotation from the defendant’s brief 
on this phase of the case: “In 1851 (P. L. 28) the Morris & Essex 
Railroad Company (defendant’s lessor) obtained from the Legisla- 
ture certain additional franchises, and in the Act granting them it 
was provided that the Governor, the Chancellor, the Justices of the 
Supreme Court and the Judges of the Court of Errors, when traveling 
in the performance of their official duties, and the members of both 
Houses of the Legislature during its annual or other sessions, should 
pass and repass over its railroad free of charge. The defendant and 
its lessor have always recognized and complied with their obliga- 
tions to transport the officers above named in accordance with the 
provisions of said Act.” 

The later Act of special legislation to be noticed was passed in 
1915. By Chapter 402 of that year (P. L. 1915, p. 772), the four- 
teenth section of the Act of 1851 was amended in certain respects. 
It is in form an Act amending the Act of 1851, which was a supple- 
ment to the Act incorporating the Morris & Essex Railroad Com- 
pany. The list of officers entitled to free transportation was enlarged, 
the qualification as to traveling on official duty was omitted, and 
the right was conferred upon the persons enumerated “and such 
other officials as shall be from time to time designated” to pass and 
repass free of charge over the railroad or railroads of said company 
in their cars. Among the officers named in this enlarged list, who 
were not mentioned in the Act of 1851, are members of the Board 
of Fish and Game Commissioners. This Act of 1915, by its second 
section, imposes on the Morris & Essex Railroad Company, its 
successors, lessee or lessees, the before mentioned penalty of $1,000 
for a violation of the Act. ' 

There is an obvious parallelism between the course of the general 
and the course of the special legislation which affects the case 
of Mr. Napier. Section 40 of the revised Railroad Act much resem- 
bles section 14 of the special Act of 1851. The general acts of 1910, 
1911 and 1914, amending section 40 of the revised Railroad Act, 
much resembles the special amendatory Act of 1915. 

The question now to be determined is whether these statutes 
are, for the reasons previously assigned, unconstitutional, so far 
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as they assume to confer upon the plaintiff, Mr. Napier, as a mem- 
ber of the Fish and Game Commission, a right of free transportation 
over the railroad of the defendant company and impose upon that 
company the penalty in question for a violation of such right. 

The Supreme Court of New Jersey has in two recent decisions 
dealt with the matter of free transportation on lines of reasoning 
which, so far as they are fairly applicable to the case of Mr. Napier, 
are binding on the Court. These cases are Delaware, Lackawanna & 
Western Railroad Company, Prosecutor, v. Board of Public Utilities 
Commissioners, 85 Law (56 Vroom) 28, decided November 2, 1913, 
and Pennsylvania Railroad Company v. Herrmann, 96 Atlantic 
Reporter 665, decided February 28, 1915. A brief reference to these 
cases will be all that is necessary to ascertain what is their bearing 
upon the matter in hand. 

The one of these two cases which more closely resembles that 
of Mr. Napier is that reported in 85 Law. It came up on certiorari. 
The sole question considered by the Supreme Court was whether 
Mr. Mahlon L. Hoagland, a member of the State Water Supply 
Commission, who held and presented a certificate like the one issued 
to Mr. Napier, was entitled on January 21, 1913, to free passage 
over the road of the Delaware, Lackawanna & Western Railroad 
Company. Mr. Hoagland’s claim rested on general legislation alone. 
In 1913, when his case arose, no supplement to the charter of the 
Morris & Essex Railroad Company had been passed conferring upon 
a member of the State Water Supply Commission the right or 
privilege of free transportation, although the subsequent special 
Act of 1915 has this feature. In this respect, therefore, the claim of 
Mr. Hoagland, which rested on a general Act passed in 1908, which 
was reénacted as to his office in 1909, 1910 and 1911 (P. L. 1908, p. 
61; P. L. 1909, p. 291; P. L. 1910, p. 151; P. L. 1911, p. 185), differs 
from that of Mr. Napier, who relies, not only on the general acts above 
mentioned, passed in 1910, 1911 and 1914, but also on the special Act 
of 1915 (P. L. 1915, p. 772), which was in force when Mr. Napier’s 
case arose in 1916. 

Mr. Justice Garrison, therefore, in writing the opinion of the 
Supreme Court in the Hoagland case, was dealing with a ques- 
tion which closely resembled the question as to general legislation 
which is now before this Court. The sole question then before the 
Supreme Court was whether section 40 of the revised Railroad Act, 
as it stood in the Revision of 1903, as amended in 1908, 1909, 1910 
and 1911, gave to Mr. Hoagland, as a member of the State Water 
Supply Commission, a rightof free passage over the line of the 
Delaware, Lackawanna & Western Railroad Company in the State 
of New Jersey on January 21st, 1913. One of the questions now 
before this Court is whether section 40 of the revised Railroad Act, 
as it stood in the Revision of 1903, as amended in 1910, 1911 and 

1914, gave to Mr. Napier, as a member of the Board of Fish and 
Game Commissioners, a right of free passage over the same line 
on May 22, 1916. Both inquiries have the same beginning point. 
The amending acts affecting the two cases closely resemble one 
another, and, indeed, are for the most part the same. The offices 
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held by Mr. Hoagland and Mr. Napier were alike. Each official 
was a member of a board of conservation having only an incidental 
relation to railroad transportation. The decision of the Supreme 
Court was adverse to Mr. Hoagland. The line of decision is fully 
indicated in the opinion by Mr. Justice Garrison. It is enough to 
say that the Court examined the subject historically, and decided 
the case upon the ground that the free transportation of public 
officials as a gratuity from railroad corporations had assumed pro- 
portions which required regulation and restriction in the interest 
of the public welfare; that the settled policy of the State is fairly 
expressed in section 40 of the Revision of 1903, which confers the 
right or privilege of free transportation upon a small number of 
State officers, whose official duties have or may have some relation 
to railroad affairs and upon whom some responsibility for them is 
or may be thus imposed. In the opinion delivered in the Hoagland 
case there is no suggestion that the test of the validity of such an 
exemption from the common duty of paying fare is to be found in 
its tendency to gratify, placate or propitiate the person who is 
exempted. The evil of the old gratuity was that it did or might 
do just this. It was to correct this evil that the Legislature put the 
matter on a statutory basis and adopted as a test the nature of the 
office of the recipient of the privilege. As between a gratuity given 
by a railroad company and such a bare inducement sanctioned by 
statute, the latter would be the worse, because it would implicate 
the State. Such an inducement, to use the expressive term employed 
by Mr. Justice Garrison, would be an “alien” inducement; that is, 
an inducement foreign to the considerations which should influence, 
in the performance of official duty, one who serves the State. 

The Court in the Hoagland case, taking section 40 of the Rail- 
road Act as revised in 1903, not indeed as containing a final and 
exclusive list of privileged persons, but rather as an authoritative 
illustration of State policy, proceeded to inquire whether Mr. Hoag- 
land’s claim, based on legislation subsequent to the revision, had a 
sound legal foundation. The conclusion was that the claim was 
invalid. The police power did not support it, and the claimant’s 
official position did not concern railroad affairs. The legislation 
which denied to the railroad company the exercise of its property 
right to collect passage money from Mr. Hoagland was, therefore, 
as to him, unconstitutional. The parallel between the official char- 
acted of Mr. Hoagland and that of Mr. Napier is so close that it 
is impossible, on legal principle, to distinguish the two cases. 

In Pennsylvania Railroad Company v. Herrmann, 96 Atlantic 
Reporter 665, the rule which includes the Governor was held to 
embrace his personal representative, the secretary to the Governor. 

So much for general legislation. The further question remains 
whether the special legislation affecting Mr. Napier, namely, Chapter 
402 of the Laws of 1915, which is substantially the same as the 
general legislation, is, as to him, unconstitutional. This Court, of 
course, follows and adopts the reasoning of Mr. Justice Garrison 
in the Hoagland case, at page 32 of the opinion, and holds that the 
railroad company is affected only by such subsequent legislation, 
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whether general or special, as was properly enacted under the 
reserved right of the Legislature to regulate corporations in the 
interest of the public. 

This is equivalent to saying that in this case the rule which 
applies to general legislation applies also to special legislation. 
Therefore, as Mr. Napier’s claim fails under general legislation, so 
also it fails under special legislation. 

As to matters of law, the findings are specifically as follows: 

That the general acts, Chapter 100 of the Laws of 1910, Chapter 
129 of the Laws of 1911 and Chapter 194 of the Laws of 1914, and 
the special Act, Chapter 402 of the Laws of 1915, so far as they pur- 
port to require the Morris & Essex Railroad Company and the 
defendant, its lessee, to permit a member of the Board of Fish and 
Game Commissioners of the State of New Jersey to pass and repass 
free of charge over the railroad of the Morris & Essex Railroad 
Company, are, and each of them is, unconstitutional and _ void, 
because said statutes deprive the defendant company, without due 
process of law, of its property right to collect a fare from Mr. Napier, 
contrary to section 1 of the Fourteenth Amendment of the Con- 
stitution of the United States, and because they take property with- 
out just compensation, contrary to paragraph 16 of Article 1 of the 
Constitution of the State of New Jersey; that the ejection of the 
plaintiff, Ernest Napier, one of said Commissioners, from the train 
of the defendant on May twenty-second, 1916, was lawful, and that 
the defendant has incurred no liability to the plaintiff by reason 
of said ejection. 

It results from the foregoing findings of fact and conclusions 
of law that the complaint of the plaintiff in each of the above entitled 
cases should be dismissed, with costs to the defendant against the 
plaintiff in each case to be taxed. It will be so ordered. 





WEIBEZAHL v. HUBER. 


(Essex Circuit Court, May 4, 1916). 
Substitution of Attorney—Settlement for Attorney’s Services— Methods of Substitution. 


Case of Herman Weibezahl and Cornelia Weibezahl, Plaintiffs, 
against Frank Huber, Defendant. 

ADAMS, J.: In this case the plaintiffs ask for an order directing 
the plaintiffs’ attorney of record to furnish the plaintiffs with a sub- 
stitution of attorney. The plaintiffs’ attorney has said in open court 
that he is willing to grant a substitution, if he can be satisfied that his 
right to recover compensation for his professional services will not 
thus be impaired. 

It appears that the action is brought by Mr. Herman Weibezahl 
and Cornelia, his wife, in the Essex Circuit Court, to recover compen- 
sation for the physical injury to Mrs. Weibezahl, which is alleged to 
have been occasioned by negligence of the defendant, and to recover 
for pecuniary loss incurred by the husband in consequence of such 
injury to his wife and for the loss of his wife’s society. The case is 
at issue and on the trial list, and requires prompt attention. 
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It appears that the plaintiffs have made a contract with their 
attorney to pay him the sum of $250 as a retainer, which has been 
paid, and a trial fee of $250, and five per cent. of any amount collected 
on the verdict over $5,000. This also includes court expenses. The 
plaintiffs now desire to change their attorney. 

Two things are well settled. One is that a client may change his 
attorney at will, cause or no cause. The other is that the client must 
pay his attorney for services actually rendered. 

In the case of Hudson Trust & Savings Inst. v. Carr-Curran 
Paper Mills, reported in 44 Atlantic Reporter 638, Vice-Chancellor 
Pitney used the following language: 

“The client has at all times an absolute right to change his solic- 
itor, but he cannot, in my judgment, in so doing deprive his solicitor 
of his right to compensation, or injure or destroy any lien which the 
solicitor has upon the fruit of his labors. Here it is known to the 
Court that Mr. Nutzhorn has been active in procuring this decree, and 
there is a fund in Court which is the fruit of his labors; and upon that 
fund he has a lien for the value of his services, as well as for the taxed 
costs. And while I think that he cannot resist a motion to substitute 
a solicitor in his place, that motion cannot be granted except upon 
terms that Mr. Nutzhorn’s lien upon the fund shall not be disturbed 
thereby.” 

In 1 Thornton on Attorneys-at-Law, pp. 253, 254, 255, the law is 
thus stated: 

“A client undoubtedly has the right to change counsel at any 
time, with or without cause; and where the counsel whose dismissal 
is desired is attorney of record in pending litigation, the client is en- 
titled to have another attorney substituted in his stead, even though 
he has given an irrevocable power of attorney to the one first em- 
ployed. Nor is such right to substitution precluded by the fact that 
the action has been settled and discontinued by the attorney of record 
without authority. It has been deemed essential to the preservation 
of those confidential relations which ought to prevail between counsel 
and client that the client should have the right, under all reasonable 
conditions, to select and change his attorney at will. Every attorney 
enters into the service of his client subject to the rule that his client 
may so dismiss or supersede him, and, if he makes a contract for 
future services to his client, it is necessarily subject to such rule, and 
made with full knowledge that he may never perform such service, for 
the reason that his client may not keep him, and, in that event, that 
he will not be paid therefor, but will be entitled to compensation only 
for the services he has actually rendered.” 

On page 796 of 2 Thornton on Attorneys-at-Law it is said: 

“While the right of a client to discharge his attorney at any time, 
and also to substitute another in his stead, is not doubted, neverthe- 
less, in such cases the counsel originally engaged will be protected in 
the matter of compensation to the extent of the reasonable value of 
the services performed down to the time the substitution is allowed ; 
and it is immaterial that, under his agreement with the client, his com- 
pensation was to be contingent upon the successful outcome of the 
litigation, providing such arrangements are not fatally objectionable 





336 ' THE NEW JERSEY LAW JOURNAL. 


under the local law. The amount to which counsel is entitled will be 
determined by the Court, with or without the aid of a reference, as 
the circumstances may seem to warrant.” 

A leading case is Johnson v. Ravitch, 99 N. Y. Supp. 1059, decided 
by the Supreme Court, Appellate Division, Second Department, on 
June 27, 1906, upon appeal from the Special Term, Kings county. 
The order appealed from was affirmed. The case was argued before 
Jenks, Hooker, Gaynor, Rich and Miller, JJ. The opinion is by Gay- 
nor, J. As it is short, and as the case which it presents is much like 
the one in hand, I shall quote it entire: 

“The relation of attorney and client is one of the highest trust 
and confidence, and it is, therefore, the unquestioned rule that a client 
may change his attorney at will, cause or no cause. 

“This action is to recover damages for personal injuries by negli- 
gence, and the superseded attorney for the plaintiff brought it under 
an agreement with her that he was to receive 50 per cent. of any sum 
recovered by settlement or judgment. The cause was at issue and on 
the calendar of the Supreme Court in Kings county for trial. The 
practice of that Court (well known to the Bar) is to have a general 
call of its general calendar periodically on due notice of 500 causes, 
and as a warning that they are about to reach the day calendar for 
trial. The causes marked off on such a call lose their priority over 
the causes marked ready. Upon such a call this cause was called and 
marked off for the reason that the plaintiff’s attorney did not answer 
on the call. The result was to postpone the plaintiff’s cause below 326 
causes subsequent to hers on the calendar, and this would delay the 
trial of her cause some months, owing in some measure to the lack of 
trial Judges. 

“Thereupon the plaintiff obtained an order to show cause on her 
affidavit why an order should not be made substituting other attor- 
neys in the stead of her said attorney, and fixing his compensation 
‘for services herein to date, and declaring said sum a first lien upon 
any recovery had in this action,’ her affidavit stating that she was 
without means to pay him presently. 

“No question was made that the attorney’s compensation had to 
be fixed, nor is any such question made now; on the contrary, the 
fixing of such compensation was voluntarily submitted to the Court by 
both sides. The attorney therefore submitted his own and three other 
affidavits to the Court below, reciting what had been done by him as 
attorney, and to show that he had not been guilty of misconduct, all 
of which of course bore on the question of whether he was entitled to 
any compensation, and if so, how much. 

“The learned Judge below did nothing but decide the question 
submitted to him—he granted the order of substitution, fixing therein 
the amount to be paid the superseded attorney for his services at $50, 
and making the same a first lien on any recovery, whether by settle- 
ment or judgment. 

“If we reverse the order it can only be on the ground that the 
amount allowed is too small. I do not see how we can say it 
was too small. The attorney had done practically nothing ex- 
cept draw the complaint and put the cause on the calendar. 
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The learned Judge below knew the attorney, was competent 
to put a true value on the service he had rendered, and it 
must not be overlooked that the case was submitted to him 
for that very purpose. The first point of the brief of the said 
attorney on this appeal is that he was not guilty of misconduct; the 
second is that ‘the court failed to protect’ his interest ; the third is that 
it erred in directing him to deliver the papers to his successors, for the 
reason that it thereby destroyed his lien; the fourth is that the order 
should be modified to the effect that his lien and contract ‘be in nowise 
impaired by this order, but remain in full force and effect;’ and the 
last is the inconsistent one that the order be reversed, for which no 
reason is assigned at all. The order expressly gives the attorney a 
first lien, so that the request that it be so modified as to preserve his 
lien is needless, as is the case for the same reason with the point that 
his lien is destroyed by the direction to deliver over the papers. As 
to his contract, it is at an end, for the law will not permit him to be 
paid for services which he does not perform. The law is not so incon- 
sistent, not to say unjust, as that. Every attorney enters into the 
service of his client subject to the rule that his client may dismiss or 
supersede him at will; and if he makes a contract for future services 
to his client, it is necessarily subject to such rule, and made with full 
knowledge that he may never perform such service, for the reason 
that his client may not keep him, and that in that event he will not be 
paid therefor, but will be entitled to compensation only for the ser- 
vices he has actually rendered. ... The order should be affirmed.” 

It is evident that the plaintiffs’ attorney by signing a consent to 
substitution will surrender no right to compensation for professional 
services thus far rendered. It will be the duty of the Court to protect 
that right, either by requiring the plaintiffs to give security, or by 
making the attorney’s claim a first lien on any recovery, whether by 
settlement or judgment, or in some effectual way. 

The question as to what is now due to the attorney has not been 
submitted to the Court. The notice of motion does not ask the Court 
to fix the amount of compensation. In such a case the Court may 
leave the attorney to his ordinary remedy. Where the question is 
submitted for decision the Court sometimes decides it in a summary 
way and sometimes sends it to a reference. If the parties desire the 
Court to take jurisdiction of this question that course will be taken. 

The usual practice is for the retiring attorney to consent in writ- 
ing to the substitution of another attorney, naming him, upon which 
the Court makes an order of substitution. The plaintiffs ask for an 
order directing the attorney to furnish the plaintiffs with a substitu- 
tion. The order will not be made in that form. The consent of the 
attorney is not essential to jurisdiction. The Court has power to 
make an order of substitution without consent. The essential things 
are that the substitution desired by the client be effected and that the 
Court protect the right of the attorney to compensation for services 
rendered before the substitution. 

On Saturday, May 6, 1916, at 10 o’clock A. M., Mr. Weibezahl 
and the plaintiffs’ attorney are requested to be present to aid the 
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Court in settling the terms of an order of substitution to be signed at 
that time. 

_ If the question as to the amount of the attorney’s compensation 
is submitted to the Court, the practice suggested by Vice-Chancellor 
Pitney, in 44 Atlantic Reporter, at page 639, will be followed. 





EBELING v. MUTTILOD. 


(Hudsoar Circuit Court, Sept. 30, 1916). 
Damages for Bite of Dog—Scienter—Owner Liable as Insurer. 


Case of Emil Ebeling, by next friend, and Rudolph Ebeling, Plain- 
tiffs, against Marius Muttilod, Defendant. On Rule to show cause 
why verdict should not be set aside. 

Mr. Harlan Besson for Plaintiffs. 

Mr. Frederick K. Hopkins for Defendant. 

CAMPBELL, J.: While the testimony produced to establish 
scienter is not convincing, yet I cannot say that the verdict should be 
set aside on that account. 

In Emmons vy. Stevani, (E. & A.), 77 N. J. L. 570, it is held: 
“Where the proof to establish viciousness consists of instances tend- 
ing, more or less, clearly to indicate such a disposition and such a 
knowledge, a jury question at once arises, whether, under the adduced 
proof, the animal has displayed vicious propensities to the knowl- 
edge of the owner sufficient to rebut the presumption raised by the 
law in faver of domestic animals, and sufficient to charge the owner 
with scienter ;” and again, in the same case, it is held: “Scienter need 
not be precisely similar but that it is substantially so will suffice.” 

The more important question is whether or not the defendant is 
liable conceding that the scienter is established. 

The plaintiff, Emil Ebeling, if he were in a place where he had a 
legal right to be, scienter having been established, was entitled to re- 
cover, and, under the same circumstances, the plaintiff, Rudolph 
Ebeling, the boy’s father, was entitled to recover. Upon this all au- 
thorities are in accord. 

But the contention of the defendant is that the proofs show that 
the boy, Emil, was where he had no right to be and, therefore, there 
is no liability on the part of the defendant, unless the injury was the 
result of a wilful act of the defendant. 

Under the facts of the case the plaintiff was at the most a 
licensee, and had exceeded the bounds of his license in reaching the 
point in defendant’s grounds where he was at the time he was bitten, 
and, in fact, upon the proofs I am more inclined to the conclusion that 
he was a trespasser. 

The case was submitted to the jury upon the theory that if 
scienter were established, defendant was liable even though the plain- 


tiff was a trespasser. 
Whether or not this is the correct rule I am not able to satisfac- 


torily determine. 

In Sarch v. Blackburn, 4 Carrington & Payne’s Nisi Prius Re- 
ports 297, 19 English Common Law Reports 394, referred to and 
cited Am. & Eng. Enc. Law, Vol. 2, p. 374, it is held: “The test seems 








EBELING V. MUTTILOD. 339 


to be that a person cannot recover damages for an injury received 
from the bite of a dog placed in a yard for protection, unless he has 
such reasonable and justifiable cause for being in the place where the 
dog was as might be pleaded in answer to an action for trespass.” 

In Emmons y. Stevani, 77 N. J. L. 570, at page 572, Justice Voor- 
hees, writing the opinion of the Court of Errors and Appeals, says: 

“At common law the keeper of animals of the class ferae naturae 
was presumed to have knowledge of their vicious propensities and 
was liable as an insurer. May v. Burdett, 9 Ad. & E. (N. S.) 101; 
Smith v. Pelah, 2 St. 1264; Hale, Q. C., 430, part 1, Chap. 33. But in 
the case of animals which had been domesticated the presumption 
arose that they were not of a vicious nature, and hence their keeper 
was liable only in case the animal was vicious and he had knowledge 
of its vicious propensities. The action against the harborer did not 
proceed upon negligence, but if he had knowledge of the vicious 
nature of the animal he was liable as an insurer, the gravamen of the 
injury being the wrong of keeping the animal with knowledge of its 
viciousness, and hence it was essential that the master’s knowledge be 
averred and proved. May v. Burdett, supra; Thomp. Com. Negl., 
Secs. 839-844; Wolf v. Chalker, 31 Conn. 121; Smith v. Donohue, 20 
Va. 548.” 

Thompson’s Com. Neg., Sec. 889: “The liability of a keeper of a 
vicious dog, who knows the vicious habits of the animal, extends even 
to the protection of persons trespassing upon his premises, at least in 
the daytime. This question involves the principle which has often 
been applied in relation to the use of spring guns, mantraps and such 
devices for keeping off trespassers. That principle is that a person 
is not permitted, for the protection of his property, in his absence, as 
against a mere trespasser, to use means endangering the life of a 
human being, whatever he may do where the entry upon his premises 
is to commit a felony, or breach of the peace; and that where such 
means are used, the nature and value of the property sought to be pro- 
tected must be such as to justify such an extraordinary measure of 
protection. Full notice of the mischief to be encountered must be 
given to prevent trespassers, and the principles of humanity must not 
be violated ; otherwise the landowner will be subjected to damages for 
any injury which ensues; but where he gives such notice, he will 
clearly not be liable.” 

This doctrine was applied and followed in Loomis v. Terry, 17 
Wend, (N. Y.) 496. 

I am of the opinion, however, that the better and greater weight 
of authority is in favor of the principle that, scienter being established, 
the owner is liable as an insurer, even though the person injured be a 
trespasser. 

I conclude, therefore, that the rule to show cause should be dis- 
missed. 





The owner of an elevator in an office building is held liable in 
Dibbert v. Metropolitan Invest. Co., L. R. A. 1915 D., 305, for in- 
juries to passengers because of the negligence of the manufacturer 
of the apparatus in using an unsafe bolt to unite the cables to the car. 
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JONES v. MOONEY. 


(Elizabeth District Court, November, 1916). 
Tax Lien— Purchase of ors om Senay ot eta for Certificate of 
Case of Samuel T. Jones, Plaintiff, against Walter W. Mooney, 
to cover amount paid to clear real estate of an alleged tax lien. 
Mr. Samuel Koestler for Plaintiff. 
Mr. Augustus C. Nash and Mr. W. S. Angleman for Defendant. 


DAVID, J.: This action is brought to recover taxes paid by 
the plaintiff to the City of Elizabeth for property sold by the defend- 
ant to the plaintiff under a warranty deed, on the ground that the 
taxes were a lien at the time the property was sold to the plaintiff. 

Two matters of defense are set up: First, that the property 
has not been sufficiently identified; and, second, that no lien against 
the property existed at the time of the sale by the defendant to the 
plaintiff. 

I find as a matter of fact that the property on which the taxes 
were paid by the plaintiff and for which recovery is now sought, is 
the same property conveyed by the defendant to the plaintiff. 

I find as a matter of law that at the time the plaintiff made the 
payment to the City of Elizabeth, for the recovery of which this 
is brought, the City of Elizabeth had no lien on the premises. 

It is well settled in this State that taxes become a lien on real 
estate merely by statute. 

Under the Charter of the City of Elizabeth taxes become a lien 
on real estate and remain such lien for a period of four years. 

The Charter prescribes a method of continuing or extending 
the lien by a sale of the property and the issuance of a certificate, 
and the filing of such certificate so issued. In the case before the 
Court the property was sold for taxes and struck off to the City of 
Elizabeth. No certificate of the sale, however, it appears, was issued. 

It is contended by counsel for the plaintiff that the Act of 1873, 
page 778, supplementary to the Act revising and amending the 
Charter of the City of Elizabeth, at section 18, page 787, enlarges or 
continues the lien of taxes until actual payment thereof. 

This portion of that section of the act is coupled with a repealer. 
The repealer repeals the portion of the Charter which declares that 
the certificate of the Comptroller setting forth that all taxes and 
assessments have been paid shall act as a complete discharge for all 
liens and assessments. 

I cannot find that the regt of that section is meant to or does 
extend the lien on real estate beyond the four year period of the 
Charter. 

I believe the 18th section of the Act of 1873 merely extends the 
lien in spite of the Comptroller’s certificate without payment for the 
term of the lien set by the Charter. 

The case In Re Commissioners of Elizabeth, 49 N. J. Law, page 
488, was decided since the Act of 1873, and seems to be in point and 
must be followed by this Court. 

Judgment will therefore be for the defendant. 
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PROCTOR v. FOGG. 


hanes < E, 
(Cape May Common Pleas, Oct. 11, 1916). 


Workmen’s Compensation— Death by Accident— Casual Employment— Contract of 
Employment. 


Case of Anna I. Proctor, Petitioner, against Albert Fogg, 
Respondent. Petition filed under Workmen’s Compensation Act. 


Messrs. Ott & Carr for Petitioner. 
Messrs. Wilson & Carr for Respondent. 


ELDREDGE, J.: This is an action brought for relief under 
the terms and provisions of an Act of the Legislature of the State 
of New Jersey, entitled “An Act prescribing liability of an employer 
to make compensation for injuries received by an employé in the 
course of employment, establishing an elective schedule of compensa- 
tion and regulating procedure for the determination of liability and 
compensation thereunder,” approved April 4th, 1911, and the acts 
supplementary thereto and amendatory thereof. 

John H. Proctor, husband of the petitioner, was, on and prior 
to June 9th, 1915, employed as a journeyman painter in Ocean City 
and was engaged in painting the ocean pier. On the above date, 
while engaged in his employment, he fell from the upper portion of 
the pier to the boardwalk and was instantly killed. There can be 
no doubt that he was killed by an accident arising out of and in 
the course of his employment, but the respondent sets up two 
defenses: (1) That he was not Proctor’s employer; and (2) what- 
ever may have been the relationship between Proctor and himself, 
the employment was only casual. 

The facts from which the Court must draw its conclusions are 
these: The respondent entered into an agreement with one, Edgar 
B. Smith, for the painting of the ocean pier in Ocean City. Fogg, 
the respondent, was to furnish all material and Smith was to employ 
the labor. Smith was to receive regular painters’ wages and twenty 
cents extra per day for each painter who worked under him. Proctor, 
petitioner’s decedent, and one Cornelius Mason, both of Philadelphia, 
came to Ocean City and applied to Smith for work. Smith took 
the two men to Fogg and said to him: “These two men want work. 
Shall I take them?” and Fogg replied: “Put them to work, and if 
they don’t make good fire them.” The two men went to work and 
Proctor worked three days when he fell. During the period of the 
employment Fogg was almost daily about the place, and Smith, in 
the presence of the men, referred to him as “boss.” The days he was 
not there a friend or business associate kept an eye on the work. 
Smith kept the time of the men and turned over to Fogg detailed 
time sheets. These were compared with sheets kept by one, C. O. 
Souders, who was a foreman for Fogg about the pier, and, if correct, 
a lump sum was given Smith and he paid the men. Another painter 
named Davis was admittedly an employé of Fogg and was paid by 
him. Davis worked with Proctor and Mason and under Smith. 
On one or more occasions Fogg had given orders to the men at work. 
After the accident he asked Smith to sign a contract for the work, 
and he gave Smith the money to pay Proctor’s wages to his son. 





342 THE NEW JERSEY LAW JOURNAL. 


He requested Smith to take a receipt for the same in his own name. 
Smith was discharged by Fogg before the painting of the pier was 
completed. 

Taking up the defenses in the reverse order, it is to be observed 
that there can be no unbending rule as to what constitutes “casual 
employment” or as to what does not constitute it. It is impossible 
to adopt any definition that will be comprehensive of all conditions 
that may arise. Each case must, in a large degree, depend upon its 
own facts. Casual employment is defined as “depending on chance; 
depending on or produced by chance; occurring or coming at uncer- 
tain times not to be calculated on; coming without design or 
premeditation.” (Bevan’s Law of Employer’s Liability and Work- 
men’s Compensation). Measured by any of the definitions above 
given, the employment in the present case cannot be considered 
casual. ‘he employment here did not happen by chance or by acci- 
dent. It is the ordinary case of a workman seeking employment and 
finding it. Proctor was employed as a journeyman painter to work 
on the ocean pier. There was nothing in his contract of employ- 
ment which limited his services to any particular time or to the 
completion of this particular job. Proctor was certainly justified in 
expecting that the employment would continue until the pier was 
painted, or so long as his services were required for that purpose. 
The job was one which could not be completed within a few hours 
but would probably take several weeks. The contract of employ- 
ment in the present case is similar to the contract in Scott v. Payne 
Bros., 89 Atlantic Reporter 927. In that case the petitioner was 
employed for an indefinite period at five dollars per day to work on 
a structural steel building. The Court said: “This is not a case of 
casual employment, the petitioner was employed in the regular 
business of the defendant and likely to be retained for some time, and 
as long as the work remained unfinished. It was not a mere tem- 
porary, accidental employment.” 

The other defense, we think, raises a much closer question but, 
considering all the facts and circumstances, the result must be the 
same. Of course, it is encumbent upon the petitioner to show 
either that there was a direct contract of employment between 
Proctor and Fogg, or, if not, then that Proctor’s employment by 
Smith was really an employment by Fogg, because Smith was in 
reality a servant of Fogg and not an independent contractor. 
Whether or not the mere introduction of Proctor to Fogg and Fogg’s 
reply to Smith to “Put them to work and if they don’t make good 
fire them,” taken by itself, wouM constitute a contract of employment 
between Proctor and Fogg may be doubtful, but it is important as 
having a bearing upon the relationship existing between Fogg and 
Smith. We are not disposed to accept the respondent’s view that 
these words demonstrated the fact that Smith had exclusive control 
of the men. We think that they tend to prove the opposite. Cer- 
tainly the taking of the men to Fogg was a recognition by Smith 
that Fogg was really in control and that he was not free to prosecute 
the work as he pleased. This circumstance added to all the other 
facts and circumstances above set forth create a situation from which 
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the Court would naturally infer that Smith was a mere foreman of 
Fogg and not an independent contractor. 

An independent contractor is one who contracts to do a specific 
piece of work, furnishing his own assistants and executing the work 
either entirely in accordance with his own ideas or in accordance 
with a plan previously given by the person for whom the work is 
done, without being subject to the orders of the latter in respect to 
the details of the work. 26 Cyc. 970. Generally speaking an inde- 
pendent contractor is one who, in rendering services, exercises an 
independent employment or occupation and represents his employer 
only as to the results of his work and not as to the means whereby it 
is accomplished. 16 A. & E. Enc. of L. 187. Measured by these 
tests we do not think that the respondent has overcome the infer- 
ence which we said must naturally be drawn from all the facts. 
Fogg was almost daily at the pier; he had, on at least one occasion, 
given orders to one of the men and he exercised such control over 
the actions of Smith as to discharge him before the job was finished. 

The decedent was receiving at the time of his death eighteen 
dollars per week, and the petitioner was his only dependent. 

Judgment is hereby rendered to the effect that the respondent is 
required to pay the petitioner the sum of six dollars and thirty cents 
per week for three hundred weeks and also the sum of one hundred 
dollars for cost of burial, and costs. 





KEARNY v. BRUNSWICK REFRIGERATING CO. 


(Middlesex Common Pleas, October, 1916). 


Workmen’s Compensation—-Death by Escaping Illuminating Gas, When Not in Course of 
Employment. 

Case of Kathryn C. Kearny, Petitioner, against Brunswick Re- 
frigerating Company, Respondent. Petition filed under Workmen’s 
Compensation Act. 

Mr. Thomas H. Hagerty for Petitioner. 

Messrs. James and Malcolm G. Buchanan for Respondent. 

DALY, J.: Petitioner is the widow of Frank Kearny, who was an 
employé of respondent. He died at Utica, N. Y., May 22, 1915, as the 
result of an accident. He left petitioner and two infant children as his 
surviving dependents. His wages were $18.00 per week, and he was 
also given his traveling expenses, board and lodging, when he worked 
away from New Brunswick. 

Respondent had notice of the death, and refused to pay compen- 
sation. 

The character of decedent’s employment or job was that he was 
an outside construction man; that is to say, he was employed to work, 
not in, but outside of the factory, in erecting, constructing and in- 
stalling refrigerating machinery in the buildings of respondent’s cus- 
tomers. His hours were ordinarily the usual day working hours, 
although respondent could and did, when necessary or advisable, in- 
struct and require him to do work at night. When decedent was 
working on a job at any place away from New Brunswick, where re- 
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spondent’s factory and office were located, his time, after 6 P. M., was 
his own to do as he pleased, unless he had instructions to do night 
work or to proceed to some other job. Respondent left him entirely 
free to pick his own place or places to board and lodge, there being 
simply a tacit understanding that respondent would not approve or 
pass such items in his expense account to an unreasonable amount. 

At the time he met his death, he had been sent by respondent to 
Utica to install some machinery. He had selected a certain lodging- 
place there of his own choice and volition. He had received no in- 
structions to work at night. On Friday, May 21, 1915, he retired to 
his room in the lodging house, No. 77 Lafayette street, in the City of 
Utica, and, while sleeping, was asphyxiated by the escaping of illum- 
inating gas, as a result of which he died, May 22, 1915. He did not 
commit suicide. The accident resulting in his death did not arise out 
of, nor in the course of, his employment. 

It appearing from the facts as determined by the Court that the 
accident which caused the death of petitioner’s husband, as set forth 
in the petition, did not arise out of or in the course of the employment 
of said petitioner’s husband by respondent: It is, therefore, on this 
6th day of October, 1916, ordered that the said petition be and the 
same is hereby dismissed, with clerk costs. 





KOLASZYNSKI v. KLIE. 


(Hudson Common Pleas, Part I, Oct. 11, 1916). 


Workmen's Compensation Act— Domestic Servant— Death in Lighting Kitchen Fire—Diso- 
bedient to Orders, But Act within Scope of Employment. 


Case of Antoni Kolaszynski, Petitioner, against John H. Klie, Re- 
pondent. Petition filed under Workmen’s Compensation Act. 


Messrs. Clarence W. Blatt and Louis B. Lesser for Petitioner. 
Mr. Charles W. Kappes for Respondent. 


SULLIVAN, J.: The petitioner’s decedent in this case, Pearl 
Kolaszynski, also known as Pearl Mruk, was a maid-servant engaged 
to do the general housework in the home of the defendant, John H. 
Klie, at Weehawken, in this county. Among her duties as such serv- 
ant was the lighting of fires in the kitchen of the Klie apartments each 
morning, and she sustained the injuries which resulted in her death 
while attempting to accelerate the lighting process by using wood 
alcohol, which was in the household in connection with its use in 
mixing shellac for the purpose of polishing or coating the floors. 

The wife of the defendant testified that when decedent entered 
upon her employment some two or three months before the accident, 
she had told decedent never to attempt to use kerosene oil, or any other 
substance, in the lighting of a fire. That decedent nevertheless did 
use this wood alcohol for said purpose, and that it was such use that 
caused her to be set on fire and burned, from which burning she sub- 
sequently died, cannot be doubted from a consideration of the testi- 
mony. It remains, therefore, to consider whether the violation of the 
instructions given by her mistress is sufficient to deprive petitioner 
herein of compensation under the Act. 
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It is urged by the defendant that the petitioner cannot recover 
because decedent was guilty of willful negligence at the time of re- 
ceiving such injuries. But willful negligence is no defense under sec- 
tion two of the Act, as was pointed out in the cases of Schelf v. Kish- 
pugh, 37 N. J. L. J. 173; Garrabrant, Admx., v. Morris & Somerset 
Electric Co., 37 N. J. L. J. 208; and Houghton, Admx., v. Root, 35 N. 
J. L. J. 382. The only place in the Act where the term “willful negli- 
gence” seems to be used, outside of paragraph 23, where it is defined, 
is in paragraph one of section one. Of course the matter here in con- 
troversy does not come within the purview of section one, else it 
would not be before me in this proceeding. The petitioner is here 
proceeding under section two of the Act, and, where an employment 
is had under the provisions of section two, the only exceptions to the 
right of compensation are “when the injury or death is intentionally 
self-inflicted, or when intoxication is the natural and proximate cause 
of injury.” 

I think it must be apparent in this case that the injury or death 
was not intentionally self-inflicted; nor is there any evidence that in- 
toxication had anything to do with the injury. It remains therefore 
to determine if the disobedience of decedent was such that the acci- 
dent could not be considered as arising out of and in the course of her 
employment. 

I find no case in this State which is controlling. The English 
cases make a distinction between prohibition, which seems to be the 
true rule for guidance, and which is expressed as follows: “There are 
prohibitions which limit the sphere of employment, and prohibitions 
which only deal with conduct within the sphere of employment. A 
transgression of a prohibition of the former class will result in compen- 
sation being refused ; while violation of a prohibition of the latter class 
will not prevent compensation.” Plumb v. Cobden Flour Mills Co., 
1914, W. C. Rep. 49. To me this distinction is a natural and reason- 
able one. I can readily understand that where a workman in violation 
of an order does something, or goes to some place not within the 
sphere of his employment, then it may be justly said that, if he 
meets with an accident while doing that thing, or going to or from or 
attending that place, such accident did not arise out of his employ- 
ment. But where a workman, in doing the very thing which he is 
hired to do, chooses an instrumentality which he has been forbidden 
to use, it seems to me that he is within the benefits of section two of 
the Act, as long as the risk he incurred is incidental to his employ- 
ment, and his conduct is such that he cannot be said to have inten- 
tionally inflicted the injury upon himself, or to have been so intoxi- 
cated as to become injured by reason of such intoxication. 

In Barnes v. Nunnery Colliery Co., 1912, W. C. Rep. 90, the Lord 
Chancellor states the law as follows: “The question whether or not 
an injury by accident arose out of the employment is quite different 
from the question whether there has or has not been misconduct. 
Was the injury by accident caused by something reasonably incidental 
to the employment, by some risk to which a workman liable like other 
men to be careless and take short cuts, might be exposed in doing 
what he had to do? ... Nor can you deny him compensation 
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on the ground only that he was injured through breaking rules. But 
if the thing he does imprudently or disobediently is different in kind 
from anything he was required or expected to do, and also is put out- 
side the range of his service by a genuine prohibition, then I should 
say that the accidental injury did not arise out of his employment.” 
See also Whitehead v. Reader, 3 W. C. C. 40; Harding v. Brynddu 
Colliery Co., 4 B. W. C. C. 269; Conway v. Pumpherston Oil Co., 4 B. 
W. C. C. 392; Burns v. Summerlee Iron Co., 1913, W. C. Rep. 45. 

This doctrine is consonant with the decisions in the cases of Rei- 
mers v. Proctor Publishing Co., 85 N. J. L. 441, and Smith v. Corson, 
93 Atl. 112, for in both of those cases not only was the workman dis- 
obedient, but his disobedience took him to a place where he had no 
right to be in the performance of the work for which he was hired. 
In both cases he had been expressly ordered not to go to the place 
where the injury occurred and consequently his going to such place 
took him out of the sphere of his employment. 

Even with such a rule laid down, however, the application of it is 
perplexing and difficult because of the varying circumstances of par- 
ticular cases. In the case before me I have come to the conclusion 
that, while the act causing decedent’s death was a disobedient one, it 
was within the scope of her employment, and that compensation 
should be paid her dependents. I will therefore sign an order in ac- 
cordance with the above conclusions, fixing the amount of compensa- 
tion upon application to me on notice. 





SEILER v. ADAMS EXPRESS CO. 
(N. J. Supreme Court, March 6, 1916). 
Milk Can Act of 1902—Use of Can by Express Company for Gasoline— Evidence. 


Case of Frederick E. Seiler et al, partners, against Adams Ex- 
press Company, Appellant. Appeal from District Court. Argued be- 
fore Justices Parker, Minturn and Kalisch. 

Messrs. Vredenburgh, Wall & Carey for Appellant. 

Mr. Elias A. Kantor for Respondent. 

PER CURIAM: The District Court gave judgment against 
appellant for the penalty of fifty dollars provided in the Milk Can Act 
of 1902. (P.L., p. 661; C. S, 298). 

The evidence tended to show that one of the Seiler cans, duly 
marked, was found standing on the floor of a garage belonging to and 
used by the Express Company, with gasoline therein instead of milk. 

It is now argued that the statute should be construed as aimed 
solely at rival milk dealers. We are not prepared so to hold, because 
a determination of so sweeping a character calls for a more thorough 
presentation of the point than has been made in this case, and prob- 
ably an oral argument ; and because it is not necessary for a disposition 
of the present appeal. 

Next it is argued that there was no proof of unlawful use by the 
defendant. Assuming that the statute applies to such a case, the find- 
ing of plaintiff’s can in defendant’s garage, apparently in use for some 
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purpose connected wth defendant’s auto trucks, would seem at least 
prima facie evidence of such unlawful use. 

But the defendant was at least entitled to rebut such prima facie 
case, and was not permitted to do so. The action was quasi-criminal, 
and, even conceding that the assent of defendant to the unlawful use 
by its servants of the can was to be presumed, yet defendant was at 
least entitled to show that it did not so assent, and, if it could show 
that, it would not be liable. 26 Cyc. 1545-6; Verona Cheese Co, v. 
Murtaugh, 50 N. Y. 314. The Court overruled questions asked by de- 
fendant’s attorney intended to show that, if there was any gasoline at 
that garage, it was there not only without the permission, but against 
the express prohibition, of the defendant. If this evidence had been 
received and believed, defendant should have been exculpated. Its ex- 
clusion was, therefore, error, which requires a reversal of the judg- 


ment below. 


(The foregoing opinion did not appear in the ‘Atlantic Reporter,” 
and we have been requested to publish it as involving an important 


principle —Editor.) 
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SOME STATE NOTES. 

Mr. Edward D. Duffield, of 
Newark, formerly Assistant At- 
torney-General of New Jersey 
and later the general solicitor of 
the Prudential Life Insurance 
Company, was recently married 
to Miss Barbara Freeman, of 
South Orange, the ceremony be- 
ing performed by his_ brother, 
Rev. Dr. Howard Duffield, pastor 
of the First Presbyterian Church 
of New York City. 

Mr. Isidore Nalitsky, of Bay- 
onne, twenty-two years old, who 
was admitted to the New Jersey 
Bar in June last, was killed by a 
shot through the breast during 
the recent Bayonne strike. He 
had been employed in the office 
of Messrs. Newman & Seiler, of 
Bayonne. The shot was, as to 
him, an accident. 

Mr. Jerome D. Gedney, of the 
firm of Gedney, McBride & Ged- 
ney, of East Orange, announces 


_torney, 


that he has opened an office for 
practice at 165 Broadway, New 
York City, but the East Orange 
firm is continued. 

The New York Court of Ap- 
peals has sustained the will of ex- 
Mayor Smith Ely, of New York 
City, by which a bequest of $50,- 
000 to Overlook Hospital, of 
Newark, N. J., will be secured. 

Mr. Henry M. Schutt, an at- 
of Weehawken, disap- 
peared last month, and the news- 
papers averred that it was a case 
of suicide from the West Shore 
ferry boat, Catskill, on the Hud- 
son. 

The Plainfield Bar Association, 
on October 25, presented a hand- 
some leather spring rocking-chair 
to ex-Mayor John H. Van 
Winkle, who has been a promi- 
nent member of the Plainfield Bar 
for fifty years, and was the first 
Mayor of North Plainfield. The 
gift was made to commemorate 
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the fiftieth anniversary of his suc- 
cessful career as a lawyer. 

Mr. Robert G. Brown, of Jer- 
sey City, who was admitted to 
the New Jersey Bar as an attor- 
ney at the February Term, 1911, 
and as counselor three years later, 
has been disbarred by the Su- 
preme Court. He has been a 
member of the firm of Butler & 
Brown. 

Mr. Arthur S. Craig, of Bridge- 
ton, has been disbarred by the Su- 
preme Court. Mr. Craig was ad- 
mitted as an attorney at the Feb- 
ruary Term, 1909. 





MR. STOCKTON, EQUITY REPORTER. 


The death of the late Mr. 
James Buchanan, as the Reporter 
of the Equity cases in New Jer- 
sey, created a vacancy which 
Chancellor Walker filled on Oc- 
tober 23 by the appointment of 
Mr. Bayard Stockton, of Prince- 
ton and Trenton. Mr. Stockton 
is the second of the name to hold 
this position, the late Attorney- 
General Stockton having been 
Equity Reporter from 1852-1858. 
Following the precedent for 
many years past, Mr. Stockton 
will be made an Advisory Master 
of the Court of Chancery. In this 
capacity he will pass upon all un- 
contested cases other than di- 
vorces in the Court. The otker 
permanent Advisory Master, Mr. 
Clarence Biddle, passes upon all 
unlitigated divorce suits. 

Although the salary of the 
Equity Reporter is only $500 a 
year, the perquisites of the office 
are large, being generally esti- 
mated as between $8,000 and $10,- 
000 a year. 
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DEATH OF MR. McNEELY. 


A few years ago the best- 
known man in the office of the 
State Comptroller at Trenton was 
Mr. Frederick S. McNeely. Mr. 
McNeely died of pneumonia, at 
Trenton, on November 1, aged 
79 years. He was appointed 
Deputy State Comptroller April 
1, 1877, and served in that capac- 
ity under several Comptrollers 
until January 1, 1905. He was 
also appointed assistant post- 
master of New York, but, because 
of a dispute involving his New 
Jersey residence, he resigned the 
position. 

As a National Guard man he 
was known as Colonel McNeely. 
He was also once postmaster at 
Trenton, as well as city clerk. 
His numerous good qualities 
made him a host of friends. 





A LITTLE DIALOGUE. 


At Newark, recently, during a 
cross-examination in a case pend- 
ing in the State Supreme Court, 
the following dialogue occurred 
between counsel and witness: 

Q. “What is your business?” 
A. “Laborer.” Q. “Where?” A. 
“Hod-carrier.” Q. “Where do 
you carry a hod?” A. “On my 
shoulder.” 





A JUSTICE’S SUMMONS. 


The following is an exact copy 
of a summons recently issued by 
a New Jersey Justice of the 
Peace, the full names, however, 
not being printed, nor the place 
stated : 

The State of New Jersey,... . 
County, ss. 

To any Constable of 
County : 

Summon Mr. H. G., Constable 
of . . . Co., Mrs. F. B. shall per- 


said 
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sonally to be and appear before 
the subscriber, one of the justices 
of the peace of said county, at 
my office, in the city of . . ., on 
13th day, the Sept. day of . . . 
one thousand and nine hundred 
16 at 7.30 o’clock in the eve, to 
answer unto charge made by Mr. 
D. in an action of disorderly for 
sixty dollars. 

Given under my hand and seal 


this 5th Sept. day of . . . A. D. 
one thousand nine hundred 
a  & <2 


G. V. J., Justice. 





DEATH OF ADJUTANT-GENERAL 
SADLER. 


Adjutant-General Wilbur Fisk 
Sadler, Jr., head of the New Jer- 
sey National Guard, died at mid- 
night of Nov. 11th at the home 
of his brother, Judge Sadler, Car- 
lisle, Pa. 

General Sadler broke down in 
August last following an attack of 
ptomaine poisoning. It was just 
before the mobilization of the 
State troops, the burden of which 
was too much for him, though he 
executed it with great executive 
ability and fidelity, so much so 
that the soldiers of this State were 
the first to be ready to be sent 
South. 

The General was born Nov. 4, 
1871, at Carlisle, Pa. He gradu- 
ated from Dickinson College in 
1890; then engaged in street rail- 
way building in Pennsylvania and 
at Trenton. In 1909 he was 
elected president af the Broad 
Street National Bank of Trenton, 
and was subsequently receiver of 
various corporations. He was 


appointed Adjutant-General April 
15, 1909. 

A large number of State of- 
ficials attended the funeral at 
Carlisle. 
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IMPORTANT CERTIORARI CASE. 


On Nov. 10 the Supreme Court 
dismissed the certiorari proceed- 
ings instituted by State Comp- 
troller Edward I. Edwards to re- 
view the action of Justice Trench- 
ard in granting a rule bringing up 
the proceedings under which the 
Civil Service Commission sus- 
tained the State Comptroller in 
discharging Frederick Petrie, Jr., 
from his office. 

The phase of the case disposed 
of involves only the validity of the 
Act of 1915, delegating to a single 
Justice of the Supreme Court the 
right to review proceedings before 
the Civil Service Commission as 
a means of enforcing the civil 
service law. Although disposed 
to criticize the Legislature, the 
Court found itself bound by pre- 
vious decision to decide in favor 
of Mr. Petrie. 

“We think,” said the Court, 
“that the jurisdiction given to the 
Justices of the Supreme Court by 
the Act under consideration in no 
way interferes with the right of 
the Supreme Court to review the 
entire case by certiorari, but su- 
peradds an additional step in a 
proceeding which may ultimately 
reach this Court as a reviewing 
tribunal. 

“We are not to be understood 
as approving of this character of 
legislation, which quite insidi- 
ously results in unsettling the 
legal machinery of the Court 
without gaining ultimately any 
substantial advantage to the liti- 
gant by the disarrangement.” 


VICE-CHANCELLOR HOWELL’S 
WILL. 


The will of the late Vice-Chan- 
cellor Howell made the Fidelity 
Trust Company of Newark co- 
executor and trustee with his 
widow. 
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After directing the payment of 
his debts, it gives $10,000 to his 
widow and $1,000 to Ethel H. 
Howell, widow of the jurist’s son, 
Thomas Howell. The remainder 
of the estate is to go to the 
widow and the Fidelity Trust 
Company as executors, and they 
are instructed to convert it into 
cash as soon as possible and to 
invest the proceeds “in good in- 
terest bearing securities.” The 
income, less 5 per cent. for the 
commission of the trustees, is to 
be paid to the widow in her life- 
time or widowhood. 

Upon her death or remarriage 
the residue is to go to the trustees 
of the Newark Free Public 
Library. It is provided that the 
income from the library fund shall 
be used for the purchase by that 
institution of books in any lan- 
guage “belonging to the class 
known to librarians as history and 
biography.” 

The will provides that for the 
first 100 years of the fund only 85 
per cent. of the income is to be 
expended for these books. In 
that time the remaining 15 per 
cent. is to be added to the prin- 
cipal. At the end of 100 years 
and thenceforth the entire income 
is to be used for the purchase of 
books in the designated class. 


HUDSON BAR v. TRUST COMPANIES. 


On Nov. 15th, at an informal 
banquet of the Hudson Cougty 
Bar Association in the Down 
Town Club, strict legislation was 
urged, intended to prevent trust 
companies from drawing wills 
and conveying property and to 
act with equal force against other 
corporations or individuals who 
improperly attempt the practice 
of some form of law. 
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Upon the suggestion of George 
J. McEwan, chairman of the 
ethics committee, the matter was 
laid over to be taken up by the 
next committee. 

“T hope the Bar will take some 
action regarding trust companies 
who attempt to do an illegal busi- 
ness,” said Supreme Court Justice 
Charles Black. “Within the past 
few weeks I have received adver- 
tising matter from several com- 
panies offering to do everything 
from drawing my will and dis- 
tributing my property to burying 
me. A trust company or any 
other corporation organized to do 
a law business ought to be 
stopped without delay.” 


OBITUARIES. 


Mr. James BUCHANAN. 


Mr. James Buchanan, of Tren- 
ton, died at his residence, 473 
West State street, that city, on 
Sunday, October 15, after having 
been in failing health for a num- 
ber of years previous. 

Mr. Buchanan was actively in- 
terested in his law practice until 
his last moments, and on the day 
before his death disposed of mat- 
ters requiring attention in his ca- 
pacity as Advisory Master and 
Chancery Reporter. 

Mr. Buchanan was born Sep- 
tember 1, 1849, in a log cabin in 
Falls township, Bucks county, 
about a mile and a half from 
Morris Heights. He was the son 
of William and Abagail Foss 
Buchanan. His father came here 
from Scotland in 1842, while his 
mother came of old New England 
stock. 

Mr. Buchanan attended the 
public school at Fallsington until 
he was 13 years old, when he re- 
moved te Trenton with his par- 
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ents and attended the old Tren- 
ton Academy for two years. In 
1864 he began work in the bakery 
shop of David Shaw and three 
years later started in the bakery 
business for himself. He spent 
the nights in preparing for col- 
lege and during this time he was 
engaged at night in tutoring at 
the Trenton Academy. In 1872 
he entered the sophomore class at 
Princeton University and two 
years later was graduated. After 
leaving College, he began the 
study of law with the late Mr. 
August G. Richey. It was while 
he was studying law that he as- 
sisted the late Judge John H. 
Stewart in preparing a digest of 
New Jersey Law and Equity Re- 
ports. 

Mr. Buchanan was admitted to 
the Bar in November, 1877, and 
was made a counselor in June, 
1883. In 1885 he gained a state- 
wide reputation in handling the 
Minnie Schaefer case. The young 
woman, who was a convict in the 
New Jersey state prison, accused 
the head keeper, Patrick H. Laf- 
ferty, of a serious offense, and she 
in turn was placed under arrest. 
Mr. Buchanan volunteered to 
handle the case for her and she 
was acquitted and the head 
keeper impeached and convicted. 

In 1882 Mr. Buchanan was en- 
gaged to look after the interests 
of Henry H. Yard, who brought 
suit against the Ocean Beach As- 
sociation in a claim to the owner- 
ship of valuable beach front land, 
which is now a portion of Belmar. 
The case was in the State Courts 
for ten years. 

Several times the Republican 
leaders prevailed upon Mr. Bu- 
chanan to run for office and in 
1902 he was elected to common 
council. He was an efficient mem- 
ber of that body and through his 


knowledge of law he rendered the 
city valuable aid. He served two 
years in council and in 1904 he 
opposed Frank S. Katzenbach, 
Jr., in the mayoralty contest. 
After being defeated for this of- 
fice he decided to return to pri- 
vate life. 

In 1906 he was appointed 
Equity Reporter by Chancellor 
Magie to succeed the late Carroll 
Robbins. Since that time he has 
prepared fifteen volumes. of 
Equity Reports. Chancellor 
Magie also appointed him Ad- 
visory Master, and he held these 
offices up to the time of his death. 

Mr. Buchanan had charge of 
the uncontested suits in Chan- 
cery. He was often commended 
by jurists for the manner in which 
he filled the position. He was re- 
appointed to the position by 
Chancellor Pitney and afterwards 
by Chancellor Walker. 

He is survived by his wife, 
three daughters, the Misses Mary, 
Helen and Jessie Buchanan ; three 
sisters, Mrs. Charles Emlen, Mrs. 
George Hottenstein and Mrs. 
Thomas H. Mackenzie; three 
brothers, Henry C., William and 
Jesse Buchanan, and his nephew 
and law partner, Malcolm G. 
Buchanan. 

A thoroughly honest, capable 
lawyer, Mr. Buchanan was one 
of that class of attorneys who 
honored his profession, and whose 
death is a distinct loss to his city 
and the State. 

On Oct. 17 the Mercer Co. 
Bar Association took appropriate 
action and passed the usual reso- 
lutions. 


Mr. WILLIAM J. CROSSLEY. 


Ex-Prosecutor of the Pleas 
William J. Crossley, of Trenton, 
died suddenly on October 14, at 
Flemington, from a stroke of 
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apoplexy, received while address- 
ing the Republican Club at the 
latter place. He had made an 
appeal for the election of Messrs. 
Edge, Frelinghuysen and Hutch- 
inson and was discussing the 
Mexican situation. As he asked, 
“How about Carranza?” he 
paused and then sank to the plat- 
form, saying he felt faint. 

He was carried to the open air, 
and Dr. G. B. Tompkins and F. 
A. Thomas were summoned, but 
Mr. Crossley died in a few min- 
utes. Coroner James I. Rum- 
stead, of Lambertville, issued a 
burial permit and the body was 
taken to Mr. Crossley’s home, in 
Trenton. 

Mr. Crossley was born January 
7, 1866, in Trenton. He received 
his early education in the old Sec- 
ond street and Academy street 
schools. Later he entered the 


High School, from which institu- 
tion he was graduated. At the 
age of 18 he began the study of 
law in the office of the late Con- 


gressman James Buchanan. His 
close attachment to his preceptor, 
and his assistance to him during 
his campaign for the Assembly, 
resulted in the recognition of his 
mental attainments and manly 
qualities, securing his appoint- 
ment as a member of the Repub- 
lican Executive Committee, and 
later his appointment as the rep- 
resentative from the Sixth ward 
on the County Committee. 

As a lawyer Mr. Crossley ,be- 
gan to practice after his admission 
at the June, 1889, Term of the Su- 
preme Court. In 1891 he was 
appointed by Judge Robert S. 
Woodruff to defend those pris- 
oners who were unable to pay for 
the services of counsel. His ef- 
forts in behalf of these clients so 
attracted the attention of the 
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Court that he held the appoint- 
ment for five successive terms. 

Mr. Crossley was appointed 
Prosecutor of the Pleas in Jan- 
uary, 1898, by Governor Griggs. 
He was reappointed in 1903 and 
1908 by Governors Murphy and 
Fort, respectively. His terms ran 
through the service of five Su- 
preme Court Justices — Justices 
Gummere, Pitney, Swayze, Reed 
and Trenchard—three Common 
Pleas Judges—Judges Woodruff, 
Rellstab and Gnichtel and six 
sheriffs. He served with forty- 
five grand juries. 

For the first nine years of his 
term Mr. Crossley was without an 
assistant, the late William R. 
Piper being appointed Assistant 
Prosecutor seven years ago. Mr. 
Alexander Trapp was selected for 
this position four years ago. 

Before becoming Prosecutor 
Mr. Crossley was elected Police 
Justice, and he served in that ca- 
pacity several years. As a Police 
Judge he displayed the same fear- 
lessness in seeing that justice was 
done as he did throughout his 
long service in seeing that the 
guilty did not escape punishment. 

Mr. Crossley was an effective 
political orator. He was pressed 
two years ago to take the nomi- 
nation for Congress, but declined 
to do so, preferring to extend his 
large law practice. At the time 
of his first appointment as Prose- 
cutor he was the youngest com- 
missioned Prosecutor of the Pleas 
in the State. 

There survive him a widow and 
three daughters, Mrs. Alexander 
Trapp, whose husband was his 
partner in the law firm of Cross- 
ley & Trapp; Mrs. John Wescott, 
whose husband is the son of At- 
torney-General Wescott, and June 
Crossley, who is the youngest of 
the three children. 








